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T.S. (M) CASE NO. 64 OF 18

Mrs. Rubi Devi…..…....Petitioner
-Vs-

Sri. Kaushik Bora……….…Respondent.

O R D E R

26.08.2019.  

Both the parties are present along with learned advocates.

This proceeding has arisen out of an application filed U/s.13 (1) (i a) of

the Hindu Marriage Act, 1955 filed by the petitioner seeking a decree of divorce

against the respondent. Notice was issued to the respondent/husband who has

accordingly appeared.

Both  the  parties  have  jointly  filed  a  petition  today  being  No.347/19

stating  that  they  have  mutually  settled  the  dispute  and  have  agreed  for

dissolution of their marriage by mutual consent. The learned counsel for both

the sides have therefore, submitted that this proceeding may be converted to

one u/s 13 B of the Hindu Marriage Act, 1955. I have personally heard both the

parties  today  to  satisfy  myself  as  to  whether  there  is  any  chance  of

reconciliation or amicable settlement. It was stated by both the parties that they

previously tried for reconciliation but it was in vain as they already made up

their mind to stay away from each other.

It  further  appears  from  the  averments  in  petition  no.  347  that  the

petitioner/wife had received an amount of Rs.50,000/- (Rupees fifty thousand)

from the respondent/husband and it is also stated that there is no further claim

of the petitioner towards the respondent. 

I  have carefully considered all  the aforesaid facts including the prayer

made by them for conversion of the existing proceeding into one u/s 13 B of the

Hindu Marriage Act,  1955. I  have also heard learned counsel  for the parties.
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Since  there  is  no  legal  bar  in  doing  so,  the  prayer  for  conversion

stands allowed.

Having converted the proceeding into one u/s 13 B of the Hindu marriage

Act, 1955, I have considered the provision of Sec. 13 B (2) of the Act.

It is pertinent to mention here that in order to have a decree of divorce on

mutual consent a minimum “cooling off” period of six months is necessary from

the date of filing of the application for mutual divorce. However, in the case of

“Amardeep Singh-vs- Harveen Kaur” reported in (2017) 8SCC 746, the

Hon’ble Apex Court  has observed that  in  exceptional  cases the court  can

waive the “cooling off” period of six months  as envisaged under law. While

making various observations on Section 13(B)(2) of Hindu Marriage Act, 1955,

the Hon’ble Apex Court had observed as follows :

“Since we are of the view that the period

mentioned in Section 13B(2) is not mandatory

but  directory,  it  will  be  open to the  Court  to

exercise  its  discretion  in  the  facts  and

circumstances of each case where there is no

possibility of parties resuming cohabitation and

there are chances of alternative rehabilitation.”

Thus, from the aforesaid observation it is clear that “cooling off’ period

U/s.13 B (2)  of  the Hindu Marriage Act  is  not  mandatory  but  directory.  It  is

further clear that the court has discretion to waive such period depending on

the facts and circumstances of each case.

In the present case it appears from the attending facts and circumstances

as already stated above that there is no chance of any reconciliation between

the parties as they have already made up their minds to stay apart from each

other. Moreover, none of them has alleged any fraud or coercion against each

other in the matter of consent for mutual divorce. From hearing the parties I am

fully  satisfied that  there  is  no  chance  of  any  resumption  of  conjugal  life  or

reconciliation between the parties.  The fact  that  they were married to  each

other on 07.03.2014 and also that they have been living separately from each

other since 27.2.2017 are also not in dispute. 
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I have carefully considered the submissions of the ld. counsel for both the

sides and have also considered the relevant legal provisions. Having considered

all  the above facts and the attending circumstances of  this  case,  I  am fully

satisfied that further grant of “cooling off” period of six months will only prolong

the litigation between the parties and shall not serve any legal purpose. I am

also fully satisfied that both the parties have voluntarily consented to mutual

divorce between them and therefore, there is no legal  bar to allow the joint

petition filed by them by affording them a chance of alternative rehabilitation.

Situated thus, the joint petition filed by both the parties stands

allowed and it is ordered that the marriage solemnized between the

parties on 07.03.2014 stands dissolved by mutual  consent from the

date of preparation of the decree.

Prepare a decree accordingly.

Furnish a copy of the decree to both the parties free of cost as

per Sec. 23(4) of the Hindu Marriage Act, 1955. 

This case is accordingly disposed of.

                           (N. Akhtar)
                 Addl. District Judge,     

Sonitpur,Tezpur
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